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Statute of Limitations for Medicare’s Right of Recovery 

By Peter J Belsito, Esq. and Walter Johnson, RN
As hands are wrung and brows mopped over the enactment of Section 111 of the Medicare Medicaid and SCHIP Extension Act of 2007 (MMSEA), otherwise known as Mandatory Insurer Reporting (MIR), industry leaders are searching for any way to soften its impact.   Unfortunately, the statute of limitations for Medicare’s right of recovery is a thinly padded cushion.

The stated purpose of the MIR requirements is to “assist in [Medicare’s] other ongoing procedures.”
  Since its inception, the MSP has been strengthened to clarify and augment Government’s powers to recoup conditional Medicare payments from primary sources.
 Primarily, the MIR will give Medicare the information it needs to pursue the recoupment of conditionally made payments under 42 U.S.C. 1395y, known as the Medicare Secondary Payer Statute (MSP).  In reaction to this increased enforcement of the MSP, insurers have searched desperately for a limit on Medicare’s right to recover from claims long considered closed in their books.  As discussed below, the statute of limitations for Medicare’s private right of action to recoup conditional payments is six years.  Further, the six year “clock” only begins ticking when Medicare knows, or should have known, of the existence of a primary payer, making any time limit futile from a practical standpoint.

Simply put, the MSP is a cost containment plan for the Medicare Trust Fund, which according to recent accounts is projected to bankrupt by the year 2016.   The MSP states that under certain conditions, Medicare will be the secondary rather than primary payer for its insureds. Consequently, Medicare is empowered to recoup from the rightful primary payer (or from the recipient of such payment) if Medicare pays for a service that was, or should have been, covered by the primary insurer.
    Such payments are termed ‘conditional payments’ because they are conditioned upon reimbursement to the Medicare Trust Fund upon a settlement, judgment or award involving the primary payer and Medicare beneficiary, regardless of a finding of liability.


The MSP explicitly defines two groups of primary payers, Group Health Plans
 (GHP) and Non-Group Health Plans (Non-GHP).  The latter includes a workmen’s compensation law or plan, an automobile or liability insurance policy or plan (including a self-insured plan) or no fault insurance.
  From a legal as well as a practical standpoint, the relationship between Medicare and Non-GHPs is distinct from its relationship with GHPs. This distinction is important when considering whether there is a limit on Medicare’s right of recovery.  

Six year Statute of Limitations

The MSP itself does not provide a statute of limitations on Medicare’s right of recovery.   Courts addressing this issue have been forced to look elsewhere in the federal statute, specifically 28 U.S.C. § 2415(a).
  Deciding that a six year statute of limitations applies to MSP recovery actions, the court found that “[a]lthough the Government cannot be said to have a contractual right to payment … MSPA actions are rooted in restitution or unjust enrichment theory.”
  The pertinent statutory language states: 

“[E]xcept as otherwise provided by Congress, every action for money damages brought by the United States or an officer or agency thereof which is founded upon any contract express or implied in law or fact, shall be barred unless the complaint is filed within six years after the right of action accrues or within one year after final decisions have been rendered in applicable administrative proceedings required by contract or by law, whichever is later.”

Because Medicare may bring a direct action to recover conditional payments under the MSP, it is not barred by the time limit applied to an injured party’s cause of action, as in a subrogation action.


Practically speaking, however, the time frame within which Medicare may bring suit for reimbursement under the MSP is virtually limitless.  According to the federal regulations, Medicare may initiate its action “as soon as it learns that payment has been made or could be made under workers' compensation, any liability or no-fault insurance, or an employer group health plan.”
  Medicare’s right to pursue a recovery action only ripens when Medicare is aware of a primary payer.   Further, federal courts have determined that the six year statute of limitations does not accrue until a “final determination” is made regarding the amount due to Medicare.


The above rules combined with the administrative processes used by Medicare’s collection contractors combine to render six year limitation practically void in Non-GHP situations.  Under current practice, the Medicare Secondary Recovery Contractor (MSPRC) will only issue a final demand for reimbursement after it receives notice of a final settlement between the primary payer and Medicare beneficiary.  Specifically, the MSPRC requires information about the date of settlement, total settlement amount, as well as any legal procurement costs incurred by the beneficiary before it tenders a final demand for repayment.  Therefore the six year time limit does not even begin until this final demand for repayment is proffered.
Impact of recent MSP Amendment

It is yet to be determined how the new Mandatory Insurer Reporting (MIR) requirements brought by the Medicare, Medicaid and SCHIP Extension Act of 2007
 will affect the applicability of the six year statute of limitations.   Compliance with the MIR requirements will purportedly put Medicare on notice that a primary payer exists. This may significantly reduce the number of conditional payments Medicare makes, thus alleviating, to a certain extent, the enduring exposure that its right of recovery currently carries.

Conclusion


Notwithstanding the above discussion, the best way to handle Medicare’s right of recovery in these situations is proactive investigation into the Medicare entitlement of each claimant and aggressive inquiry into Medicare’s potential right of recovery.   This holds true not only for newly filed claims going forward, but also for any files where the Non-GHP carrier has legal responsibility for paying ongoing medical treatment, regardless of the status of these files due to inactivity.  Given the current state of federal entitlement programs, including Medicare, it highly unlikely that courts will decide against Medicare’s right to recover conditional payments when the issue is one of technical procedure.
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